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Recifation, as required by CPLR 2219(a), of the papers considered in review of this petition for an
Order of Liguidation.

Papers Numbered
Order to Show Cause, Verified Petition, Affidavit,
Exhibits and Proposed Order - 9

In this rehabilitation proceeding, James J. Wrynn, Superintendent of Insurance of the State

of New York (Superiniendent) and Rehabilitator' of The Insurance Corporation of New York

{(INSCORP), seeks an Order:

12

Lad

converting this rehabilitation proceeding to a liguidation proceeding pursuant to
Insurance Law Section 7403(c);

appointing the Superintendent and his successors in office as liquidator of INSCORP;

vesting title to all INSCORP’s property, contract and rights of action with the
Superintendent as liquidator;

continuing the permanent injunctions provided for in Insurance Law Section 7419,
including permanently enjoining and restraining all persons other than the
Superintendent and his agents from transacting INSCORP’s business, wasting or
disposing of its property, interfering with the Superintendent or the proceeding, or
commencing of prosecuting any actions, obtaining any preferences, judgments,
attachments or other liens, or making any levy against INSCORP, its assets or any
part thereol;

'See, Justice Marilyn Shafer’s Order of Rehabilitation dated June 29, 2009,



10.

granting injunctions enjoining and restraining:

a) all parties from commencing or proseculing any actions or
proceedings against INSCORDP, as Liquidator or the New York
Liquidation Bureu, its employees, altorneys or agents with respect to
any claims against INSCORP;

h) all parties to actions, lawsuits and special or other proceedings in
which INSCORP is obligated to defend a party pursuant to an
insurance policy, bond, contract or otherwise, from proceeding with
any discovery, court proceedings or other litigation tasks or
procedures, including, but not limited to, conferences, trials,
applications for judgment or proceedings on scttlement or judgment,
for a period of 180 days; and

) all persons who have first party or New York Comprehensive
Automobile Insurance Reparations Act (no-fault) policyholder loss
claims, from presenting and filing claims with the Superintendent as
Liquidator for a period of 90 days;

authorizing, permitting and allowing the Liquidator to sell, assign, transfer any and
all stocks, bonds or securities of INSCORP at market price or at the best price
obtainable at private sale;

terminating all contracts and agreements, unless otherwise expressly assumed by the
Liquidator and fixing liability thereunder as of the date of entry of the Liquidation
Order;

Requiring all persons or entities having property, including, but not limited to,
insurance policies, claims files (electronic or paper), software programs and/or bank
belonging or relating to INSCORP shall preserve such information and immediately,
upon the Liquidator’s request and direction, assign, transfer, turn over and deliver
such information 1o the Liguidator;

extending judicial immunity to the Superintendent in his capacity as liquidator of
INSCORP and his successors in office and their agents and employees and extending
such immunity to them for any cause of action of any nature against them,
individually or jointly, for any action or omission of any one or more of them when
acting in good faith, in accordance with the orders of this Court, or in the
performance of their duties pursuant o Article 74 of the Insurance Law; and

granting such other relief as is just.



Insupport ol the Petition for an Order of Liquidation, the Superintendent (petitioner) submits
a veritied petition and an affidavit from the assistant special deputy superintendent and agent of
superintendent of Insurance of the State of New York, as Rehabilitator of INSCORP. Franscesca (5,
Bliss (Assistant Superintendent),

Petitioner’s application for an Order of Liquidation is granted without any written opposition
from INSCORP. However, that portion of the application secking an injunction enjoining and
restraining all parties to actions, lawsuits and special or other proceedings in which INSCORP is
obligated to defend a party pursuant to an insurance policy, bond, contract or otherwise, from
proceeding with any discovery, court proceedings or other litigation tasks or procedures, including,
but not limited to, conlerences, trials, applications for judgment or proceedings on settlement or

Judgment, for a period of 180 days (the injunction), is denied, in its entirety.

On the return date of the instant application, approximately half a dozen attorneys appeared
objecting to petitioner’s request for yet another extension of the injunction, These attorneys indicated
that continuing the injunction was impeding their rights to prosecute and/or defend their litigations
for over 6 months. Although this Court acknowledge counsel’s appearance, they did not have

standing to submit papers in opposition.” Counsel were advised that serious consideration would

“In the interest of judicial economy, this Court denied requests to submit opposition
papers to the application seeking the extension of the injunction, Waiting to serve, file and then
receive said opposition papers would only have prolonged this determination. Morcover,
extending the stay would violate Judge Shafer’s Order. Petitioner objected to submission of
opposition papers by attorneys who were representing non-parties to this proceeding, It is noted
that the third-parties who appeared have not intervened here, and the other attorneys, with
similarly situated cases, were not provided notice nor afforded the opportunity to submit papers.
However, in reviewing the court file, a letter was discovered from Mid-Penninsula Housing
Coalition, objecting to the any consideration to continue the injunction.

3



be given to the issues raised and the possible prejudice they and their clients would sulfer as a result

of an extension of the injunction,

By Order of Rehabilitation, Justice Shafer granted petitioner the injunction for a period of
120 days (versus the 180 days requested by petitioner at the time; see also, June 30, 2009, Order of
Rehabilitation). On September 29, 2009, petitioner requested an additional 60 day extension of the
injunction. Justice Shafer granted the extension until December 21, 2009 with the following Ordered

language: “ORDERED, that no further extensions of the third-party injunction will be granted.”

Days before the expiration of the injunction, petitioner filed the instant Order to Show Cause
seeking an Order of Liquidation. When Justice Shafer signed the Order to Show Cause on December

18, 2009, the following language was included in the Order language of the motion:

“ORDERED, the injunction provided for in the Court’s order of
rehabilitation entered on June 30, 2009, which were extended by the
Court’s order entered September 29, 2009, shall remain in effect
pending the hearing of the petition.”

On December 18, 2009, Justice Shafer issued a separate Order, directing:

*...the injunction provided for in the Court’s order of rehabilitation
entered on 6/30/09 and extended on 9/29/09 shall remain in effect
pending a hearing of the OSC application, which is currently
scheduled for 12/21/09".”

Petitioner cites Insurance Law § 7419 as the statutory authority that supports its contention

that the additional 180 day extension of the injunction is a reasonable request. Notably, petitioner’s

‘Ultimately the motion was returnable on February 23, 2010, Because this Court does not
hear oral argument on motions. the stay has remained in effect pending a determination of this
petition.



prior rehabilitation petition, relied upon this section of the insurance law, to support its June 30, 2009

request for the original injunction.

The applicable Insurance Law Section is 7419(b) (see, Matrer of Frontier Ins, Co., 2006 NY

Shp Op 1729 [ 1* Dept, 2006]). Insurance Law § 7419(b) reads. in pertinent part. as follows:

“Such court or justice may at any time during a proceeding under this
article issue such other injunctions or orders as it deems necessary o
prevent interference with the superintendent or the proceeding, or
waste of the assets of the insurer, or the commencement or
prosecution of any actions, the obtaining of preferences, judgments,
attachments or other liens, or the making of any levy against the
insurer, its assets or any part thercof.” [emphasis added).

The language of the statute provides Courts with considerable discretion regarding the scope of any

injunction granted pursuant to Insurance Law §7419(b).

Although Justice Shafer ordered that “no further extensions of the third-party injunction will
be granted,” petitioner is secking the very same relief again. On the adjourned date petitioner argued
that this is not a request for an extension, but rather an entirely new application because it is a new
proceeding. The fact remains, this is not a new case. Pelitioner is secking to convert the
Rehabilitation proceeding, under the same index number, to a Liguidation proceeding. The
rchabilitation, which was brought to preserve INSCORP has, according to petitioner, failed, The
company’s business must be brought to a conclusion through a liquidation process (see also, In re

Alleity Ins. Co., 66 A.D.2d 531 [1* Dept 1979]).

This Court must honor Justice Shafer’s Order precluding petitioner from seeking a
continuation of the injunction, Nor is there a statutory basis for this Court to vacate Justice Shafer's

determination to preclude any further extensions of the injunction (see, CPLR 2221 ).



The mjunction has stayed litigation in the third-party actions for more than half a year. In
fact, this injunction has had extraterritorial effects.* A continuation of the injunction will be highly
prejudicial to the potentially hundreds of parties with pending litigation.* Petitioner has not identified
all the affected parties, and without case by case details as to the reasonableness of staving all these
third-party actions, and without identifying the prejudice, if any, petitioner would sustain if the third-
party actions were permitted to continue. In fact, it is apparent that in at least one third-party case
petitioner actually reviewed the file, and via stipulation, dated December | 8, 2009 (the stipulation),
permitted one of the hundreds parties affected by the injunction to conduct discovery in its litigation.

The stipulation reads, in its entirety, as follows:

“It is ORDERED, with consent of the Superintendent as follows: that
discovery can continue in a series of cases pending before Justice
Shirley Kornreich (illegible index #) involving an incident at 14 2™
Avenue on or about July 12, 2000, A trial of these related matters
cannot proceed during the stay entered in connection with the above
liquidation.*

Apparently, in some cases petitioner did not object to a third-party proceeding with discovery. When
petitioner’s counsel was asked on the return date of the within OSC, if they had any objection to a
conditional injunction, the attorneys representing the Su perintendent, stated that the stipulated cases
were fact specific. Even if this Court accepls petitioner’s counsel’s representations o be true, it is

certainly frue that every third-party matter affected by the injunction deserves equal review of their

“The non-profit organization, Mid-Peninsula Housing Coalition, has a pending litigation
in the State of California.

‘Some of the third-party altorneys expressed concern that documents and discoverable
mformation may no longer be available by the time an additional 180 day injunction expired.

"The reference to this matter being a liquidation at the time was cited in error as the
matter was still a rehabilitation proceeding on the date this stipulation was executed, Note also,
that the stipulation was “so ordered” by Justice Shafer.
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files. Perhaps those cases would also fall under the ambit of the cases that are already proceeding
with the discovery process. In any event, the Superintendent’s attorneys would not consent to any
timited stay language. Petitioner could not demonstrate how continuing with these litigations,
procecdings etc., would interfere with the Superintendent’s duties and responsibilities, or the
liquidation proceeding itself. An extension of the injunction appears to be unreasonable, particularly
when some affected parties were not even aware (because they were not given direct notice) that a
stay was m effect, until they attempted to proceed with some aspect of their cases. The argument that
continuation of the stay is necessary, so petitioner may continue to obtain and review files (see,
petition paragraph 15) does not consider the prejudice the third-partics have suffered by being
precluded from conducting discovery, attending conferences, or prosecuting or defending actions.
Petitioner has not considered the potential irreparable harm being suffered by the third-party litigants.
Moreover, a balancing of the equities tilts against petitioner’s application for a continued stay in this

matter. Accordingly, it is

ORDERED, that Superintendent of Insurance of the State of New York and Rehabilitator
of The Insurance Corporation of New York's petition for an Order of Liquidation is granted in

accordance with the annexed Order of Liguidation; and it is further

ORDERED, that the request for a third-party injunction, is denied.

DATED: March 4, 2010 ENTER:

oan M. Kenncy
18.C.
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At TAS Part 8 of the Supreme Court of

the State of New York, County of New

York, at the Courthouse, 71 Thomas

Street, in the County, City and State of

New York, on the 4 day of
JBECH | 2010,

PRESENT:

HON. JOAN M. KENNEY, 1.8.C.

e e e Lt x

In the Matter of Index No. 401477/09
the Application of ORDER OF

LIQUIDATION
JAMES J. WRYNN, Superintendent of Insurance
of the State of New York, for an order to take
possession of and liquidate the business and affairs of

THE INSURANCE CORPORATION OF NEW YORK.
------------------------- - TP x

Petitioner, James J. Wrynn, Superintendent of Insurance of the State of New York
(“Superintendent”), moved this Court by order to show cause (“Order to Show Cause”), which
was retumable on February 23, 2010 (the “Return Date”), for an order to convert the
rehabilitation proceeding of The Insurance Corporation of New York (“INSCORP™) to a
liquidation proceeding. Pursuant fo the Order to Show Cause, the Rehabilitator provided
INSCORP claimants and creditors with notice, by posting at the Intemnet web page maintained by
the New York Liguidation Bureau at least 30 days prior to the Returmn Date, of the
Superintendent’s application and Return Date, and were directed to serve all objections on the
Supermtendent and subrmit the same to this Court, at least seven days prior to the Retum Date.

In the absence of objections to the Superintendent’s application and upon reading and
filing the petition of the Superintendent, duly verified the 15" day of December, 2009, and the

exhibits attached thereto; this Court finds that:



1.

INSCORP was placed into rehabilitation and the Superintendent was appointed

rehabilitator (the “Rehabilitator”) by order of this Court (the “Rehabilitation Qrder™) entered

June 30, 2009;

2.

The Rehabilitation Order found that INSCORP consented to the entry of the

Rehabilitation Order;

3
4.

5.

Further efforts to rehabilitate INSCORP would be futile;
INSCORP is insolvent;

INSCORP is subject to the New York Insurance Law (“Tnsurance Law") and,

particularly, to Article 74 thereof: and

6.

It is in the best interest of all persons concerned that the Superintendent be

vested with title to all INSCORP's property, contracts and rights of action and directed to

liquidate its business and affairs;

NOW, on motion of the Honorable Andrew M. Cuomo, Attorney General of the

State of New York, it is hereby ORDERED as follows:

3
2.

The petition is granted and INSCORP is found fo be insolvent;

The rehabilitation proceeding of INSCORP instituted in the Supreme Court,
New York County, is terminated:

This order shall constitute a final order of liquidation for purposes of triggering
the propetty and casualty guaranty associations in the respective states in
which INSCORP previously did business:

The Superintendent, and his successors in office, are appointed liguidator
(“Liquidator”) of INSCORP and are: (i) vested with all powers and authority
expressed or implied under Insurance Law Article 74, in addition to the POWErS
and suthority set forth in this Order; (ii) vested with title to INSCORP's
property, contracts, rights of action and all its books and records, wherever
located, as of the date of entry of this Order; and (iii) directed to liquidate
INSCORP’s business and affairs in accordance with Insurance Law Article 74;



10.

11.

The Liquidator may deal with the property and business of INSCORP in its
name or in the name of the Liquidator;

The Liquidator shall provide natice of this order to all creditors, claimants and
other interested persons by: (a) service of a copy of this Liguidation Order
upon Bruce Shulan, former General Counsel of INSCORP, as designated agent
for service of process, by regular mail and certified mail, return receipt
requested, on or before _ [/ day of MEg K, 2010; (b) posting on the

~ Internet web page maintained by the New York Liquidation Bureau at

http://www,nylb.org within 30 days afier the entry of this Liquidation Order;
(¢) publication in Business Tnsurance once a week in two consecutive
publication weeks, commencing within four weeks of entry of this Order.

Such notice shall inform all creditors, claimants and other interested persons
that this Order has been entered.

The notice prescribed in decretal paragraph 6 hereof is sufficient notice to all
persons interested in INSCORP;

In accordance with Insurance Law Section 7408, all coniracts and agrecments,
including all leases, tax sharing agreements and employment contracts of
INSCORP, however described, shall terminate and all liability thereunder shall
cease and be fixed as of the date of entry of this Order unless expresely
assumed in writing by the Liquidator;

The Liquidator is authorized, permitted and allowed to sell, assign or transfer
any and all stocks, bonds or securities of INSCORP at market price or better,
or if there is no market price, at the best price obtainable at private sale at such
times and upon such terms and conditions as, in his discretion, he deems is in
the best interest of the creditors of INSCORP, and he is further authorized to
take such steps and to make and execute such agreements and other papers as
may be necessary o effect and carry out such sales, transfers and assignments;

INSCORP, its officers, directors, shareholders, members, depositories,
policyholders, trusiees, agents, servants, employees, attorneys, managers and
affiliates, and all firms, corporations, associations, and other persons or
entities: (i) having any property, records, books or papers belonging to
INSCORP, wherever located, including but not limited to insurance policy,
loss claim and legal files, shall preserve all of them and are directed to
promptly assign, transfer, tum over and deliver them to the Liguidator; and
(if) having any property, records, books or papers relating to INSCORP,
wherever located, shall preserve all of them and are directed, upon the
Liquidator’s request, to promptly submit them to the Liquidator for
examination and copying;



12.

13.

14,

15,

16.

17.

Any persons or entities providing claims processing services, data processing
services, electronic records retention services or other information technology
services to INSCORP shall maintain and preserve all information in its
possession (“Information™) relating to INSCORP, wherever located, including
but not limited to all documents, data, electronic files and records, computer
equipment (i.e., servers and printers), software programs, and software licenses
owned by INSCORP, and are directed, upon the Liquidator’s request, to
promptly submit all such information to the Liquidator for examination aud

copying;

Any bank, savings and loan association, other financial institution or any other
entity or person, which has on deposit or in its possession, custody or control
of any of INSCORP’s funds, accounts or assets shall immediately, upon the
Liguidator’s request and direction: (1) tum over custody and control of such
funds, accounts or assels to the Liquidator; (ii) transfer title of such funds,
accounts or assets to the Liquidator; (iii) change the name of such accounts to
the name of the Liquidator; (iv) withdraw funds from such bank, savings and
loan assoctation or other financial institution; or (v) take any lesser action
necessary for the proper conduct of the liquidation proceeding;

Any distribution of asscts shall be in accordance with the priorities set forth in
Insuranco Law Article 74;

The officers, directors, sharcholders, members, depositories, trustees,
policyholders, agents, servants, employees, attorneys, managers and affiliates
of INSCORP and all other persons other than the Superintendent and his agents
are permanently enjoined and restrained from: (i) tramsacting INSCORP’s
business; (ii) wasting or disposing of, or permitting to be done any act or thing
that might waste or dispose of, INSCORP’s property; and (iii) interfering with
the Liquidator in the possession, control or management of INSCORP's
property or in the discharge of his duties:

All persons are permanently enjoined and restrained from commencing or
prosecuting any actions or proceedings against INSCORP, the Liquidator or
the New York Liquidation Bureau, its employees, attorneys and/or agents with
respect to any claims against INSCORP;

All persons are permanently enjoined and restrained from obtaining
preferences, judgments, attachments or other liens, or making any levy against
INSCORP’s assets or any part thereof:



;ﬂ All persons who have first-party polieyholder no-fault loss claims pursuant to
Article 51 of the Insurance Law against INSCORP are enjoined from
presenting and filing claims with the Liquidator for a period of 90 days from
the date of entry of this Order;

9. Judicial immunity is extended to the Superintendent m his capacity as
liquidator and his successors in office and their agents and employees and such
immunity is extended to them for any cause of action of any nature against
them, individually or jointly, for any action or omission by any one or more of
them when acting in good faith, in accordance with this Order, or in the
performance of their duties pursuant to Insurance Law Article 74;

2¢. The Liguidator may at any time make further application to this Court for such
further and different relief as he sees fit;

Z{. This Court shall retain jurisdiction over this matter for all purposes;
22, All further papers in this proceeding shall bear the caption:

“In the Matter of

the Liquidation of

THE INSURANCE CORPORATION OF NEW YORK”

ENTER

J.S.C,



NEW YORK LIQUIDATION BUREALI
123 WILLIAM STREET

NEW YORK, NEW YORK 10038-3889

(212) 341-6755
To all persons or entities
interested in the affairs of
THE INSURANCE CORPORATION OF NEW YORK

Notice is Hereby Given:

5 James J. Wrynn, Superintendent of Insurance of the State of New York, has been appointed by an
order of the Supreme Court of the State of New York, New York County, filed on [INSERT DATE] (the
“Liquidation Order"), as the liquidator (the “Liquidator™) of The Insurance Corporation of New York
("INSCORP™) and, as such, has been: (i) vested with title to INSCORP’s property, contracts, rights of
action and all its books and records; and (i) dirceted to liquidate INSCORP's business and affairs,
pursuant 0 New York Insurance Law (“Insurance Law™) Article 74. The Liguidator has, pursuant o
Inswance Law Article 74, appointed Dennis J. Hayes, Special Deputy Superintendent of Insurance (the
“Special Depuly™) as his agent to liquidate the business of INSCORP. The Special Deputy carries out his
duties through the New York Liquidation Bureau, 123 William Street, New York, New York
10038-3889.

IL In accordance with Insurance Law Section 7432(b), all claims against INSCORP must be
presented to the Liguidator by [INSERT DATE)]. Claims presented after [INSERT DATE], will not share
in the distribution of assets until all allowed claims that were filed on or before [INSERT DATE] have
been paid in full with interest. All policyholders or claimants who appear on INSCORP's books and
records a5 of the date of entry of the Liquidation Order are deemed to have duly filed proofs of claim
prior to [INSERT DATE].

HI. In accordance with Insurance Law Section 7405, all contracts and agreements, including all
leascs, tax sharing agreements and employment contracts of INSCORP, however described, shall
terminate and all liability thereunder shall cease and be fixed as of the date of entry of the Liquidation
Order, unless expressly ratified in writing by the Liquidator,

v, The Liquidator is authorized, permitted and allowed to sell, assign or transfer any and all real or
personal property, stocks, bonds or securities of INSCORP at market price or better, or if there is no
market price, at the best price obtainable at private sale at such times and upon such terms and conditions
as, in his discretion, he deems is in the best interest of the creditors of INSCORP, and he is further
authorized 10 take such steps and to make and execute such agreements and other papers as may be
necessary to cffect and carry out such sales, assignments and transfers.

v, INSCORP, its officers, directors, sharcholders, members, depositorics, policyholders, trustees,
agents, servants, employees, attorneys, managers and affiliates, and all firms, corporations, associations,
and other persons or entities: (i) having all property, records, books or papers belonging to INSCORP,
wherever located, including but not limited to insurance policy, loss claim and legal files, shall preserve
all of them and are directed to promptly assign, transfer, turn over and deliver them to the Liquidator; and
(i1) having any property, records, books or papers relating to INSCORP, wherever located, shall preserve
all of them and are directed, upon the Liguidator's request, to promptly submit them to the Liguidator for
examination and copying.

VL Any persons or entities providing claims processing services, data processing services, ¢lectronic
records retention services or other information technology services to INSCORP shall maintain and
preserve all infonmation in its possession (“Information™) relating 10 INSCORP, wherever located,
including but not limited to all documents, data_ electranic files and records, and are directed, upon the
Liquidator's request, to promptly submit all such Information to the Liquidator for examination and
copyng,



VIL  Any benk, savings and loan association, other financial institution or any other entity or person,
which has on deposit or in its possession, custody or control any of INSCORP's funds, accounts or assets
shall immediately, upon the Liquidator’s request and direction: (i) tum over custody and control of such
funds, accounts or assefs to the Liguidator; (ii) transfer title of such funds, accounts or assets to the
Liquidator; and (iii) change the name of such accounts to the name of the Liguidator; (iv) withdraw funds
from such bank, savings and loan association or other financial mstitution; or (v) take any lesser action
necessary for the proper conduct of the liquidation proceeding.

VI  Any distribution of asscts shall be in accordance with the priorities set forth in Insurance Law
Article 74.

IX. The officers, directors, sharcholders, members, depositorics, trustees, policyholders, agents,
servants, employees, allorneys, managers and affiliates of INSCORP and all other persons are
perntanently enjoined and restrained from: (i) transacting INSCORP’s business; (i1) wasting or disposing
of, or permitting to be done any act or thing that might waste or dispose of, INSCORP’s property; and
(iil) interfering with the Liquidator in the possession, control or management of INSCORP’s property or
in the discharge of his duties.

X All persons are permanently enjoined and restrained from commencing or prosecuting any actions
or proceedings agaimst INSCORP, the Liquidator or the New York Liguidation Bureau, its employees,
altorneys and/or agents, with respect to any claims against INSCORP,

XL All persons are permanently enjoined and restrained from obtaining preferences, judgments,
attachments or other liens, or making any levy against INSCORP’s assets or any part thereof.

Aif . All persons who have first-parly policyholder no-fault loss claims pursuant to Article 51 of the
Insurance Law against INSCORP are enjoined from presenting and filing claims with the Liquidator for a
perod of 90 days from the date of entry of the Liquidation Order,

XII. Al communications relating to INSCORP and to the liquidation thereof should be addressed to:

New York Liguidation Burcau

123 William Street

New York, New York 10038-3889
(212) 341-6560

JAMES J. WEYNN
Superintendent of Insurance of
the State of New York as Liquidator
of The Insurance Corporation of New York

DENNIS I, HAYES
Special Deputy Superintendent of Insurance
and Agent for the Superintendent as
Liquidator of The Insurance Corporation of New York



